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7KH QDUUDWLYH UHDGV DV IROORZV� 7KH 0DVWHUV RI $XJXVWD

8QGHQLDEO\� WKH HVVHQFH RI JROI LV $XJXVWD 1DWLRQDO� 7KH 0DVWHUV� $QG�

DV VXUH DV 6SULQJ LWVHOI� ZKHQ WKH D]DOHDV¶ SOHWKRUD RI FRORU EXUVW XSRQ WKLV

XQLTXHO\PDQLFXUHGSOD\JURXQGRIJROI¶V JUHDWHVW� DQ DOPRVW KHDYHQO\ DZH

RYHUWDNHV WKH FURZG� %HFDXVH WKHUH LV VRPHWKLQJ DERXW$XJXVWD��D JROGHQ

WKUHDG RI QRVWDOJLD WKDW ZHDYHV LWV ZD\ WKURXJK WKH HQWLUH VSHFWDFOH�

6RPHWKLQJ ZLOO KDSSHQ KHUH WKDW KDV KDSSHQHG IRU GHFDGHV� *UHDWQHVV

ZLOO HPHUJH� $ 7LJHU :RRGV ZLOO XQOHDVK DQ LQFRPSDUDEOH VZLQJ DQG

EXU\ KLV RSSRQHQWV LQ KLV ZDNH�

$PLG WKH PHPRUDEOH KDQJLQJ EDVNHWV RI WKH $XJXVWD 1DWLRQDO

&OXEKRXVH� %HQ +RJDQ¶V %ULGJH� WKH ��WK URFN ZDOO� DQG WKH GD]]OLQJ

IORUDO ORJR WKDW JUHHWV HDFK JXHVW� D VWDU LV ERUQ� DQG KH¶V IRU UHDO� $QG

DWWHVWLQJ IURP WKH /HDGHU %RDUG DUH WKH PHQ ZKR KDYH IRUPHG D JROIHU¶V

³ILHOG RI GUHDPV�´

0HQ OLNH $UQROG 3DOPHU ZLWK KLV RPQLSUHVHQW ³$UQLH¶V $UP\´

URDULQJ LWV DSSURYDO� WKHUH¶V IODPER\DQW 6ODPPLQ¶ 6DPP\ 6QHDG RU WKH

LUUHSUHVVLEOH%HQ+RJDQ� RI FRXUVH� \RX¶OO ILQG:DOWHU+DJHQ�ZKR SOD\HG

KLV ILUVW 0DVWHUV LQ ����� $QG ZKR FDQ IRUJHW %REE\ -RQHV� D WUXO\ JUHDW

RQH� ZKR DOZD\V SOD\HG DV DQ DPDWHXU KHUH� QHYHU DV D SURIHVVLRQDO� /DVW

WKHUH¶V WKH *ROGHQ %HDU� -DFN 1LFNODXV� VWDQGLQJ WDOO ZLWK VL[ 0DVWHUV WR

KLV FUHGLW� DPDQZKRVH JROILQJ SURZHVV VHWV KLP DSDUW IURPPHUHPRUWDOV�

%XW WKH FHQWHU RI WKHLU JD]H LV ���� ZLQQHU 7LJHU :RRGV� KHUH

IODQNHG E\ KLV FDGGLH� ³)OXII´� DQG ILQDO URXQG SOD\HU SDUWQHU¶V
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�&RQVWDQWLQR 5RFFD� FDGGLH RQ ULJKW� GLVSOD\LQJ WKDW DZHVRPH VZLQJ WKDW
VHQGV D JROI EDOO VWUDLJKWHU DQG WUXHU WKDQ VKRXOG EH KXPDQO\ SRVVLEOH�
2QO\ KLV XQFDQQ\ SXWWLQJ DELOLW\ VHUYHV WR FRPSOHWH KLV GRPLQDWLQJ
SHUIRUPDQFH WKDW OLIWV KLP DORQJVLGH WKH 0DVWHUV RI $XJXVWD�

,Q WKLV XQLTXH ZRUN RI DUW� $PHULFD¶V 6SRUWV $UWLVW� 5LFN 5XVK KDV
EOHQGHG WKH FKDUP DQG ERDVWIXO EHDXW\ RI QDWXUH ZLWK WKH PDJQLILFHQFH RI
D JLOGHG JROILQJ KLVWRU\ DQG XQDEDVKHG SRZHU DQG FRQILGHQFH RI \RXWK WR
GHOLYHU D PDVWHUSLHFH� ³7KH 0DVWHUV RI $XJXVWD�´
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(7: DFNQRZOHGJHV WKDW WKH FRXUW QHHG QRW VHSDUDWHO\ DGGUHVV LWV

VWDWH ODZ FODLPV IRU WUDGHPDUN LQIULQJHPHQW� XQIDLU FRPSHWLWLRQ DQG
GHFHSWLYH WUDGH SUDFWLFHV� 6HH )LQDO %ULHI RI (7:� S� �� Q����
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(7:¶V VXUYH\ HYLGHQFH RQ OLNHOLKRRG RI FRQIXVLRQ ZDV OLPLWHG WR

WKH SULQWV RI 5XVK¶V SDLQWLQJ DQG GLG QRW LQFOXGH WKH PDWHULDOV ZKLFK XVHG
:RRGV¶V QDPH�
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7KH GLVVHQW PLVXQGHUVWDQGV WKH EDVLV IRU RXU KROGLQJ WKDW

GHIHQGDQW¶V XVH RI WKH UHJLVWHUHG PDUN ³7LJHU :RRGV´ LV QRW LQIULQJLQJ�
:H ILQG RQO\ WKDW GHIHQGDQW¶V XVH RI WKH PDUN ZDV D IDLU XVH XQGHU
HVWDEOLVKHG WUDGHPDUN ODZ� 7KLV ILQGLQJ LV QRW OLQNHG LQ DQ\ ZD\ ZLWK RXU
VHSDUDWH ILQGLQJ WKDW GHIHQGDQW¶V XVH RI :RRGV¶V LPDJH ZDV QRW DQ
LQIULQJHPHQW RI SODLQWLII¶V FODLPHG XQUHJLVWHUHG WUDGHPDUN LQ DOO LPDJHV
DQG OLNHQHVVHV RI:RRGV� 7KH GLVVHQW¶V GLVFXVVLRQ RI SODLQWLII¶V HYLGHQFH
RI FRQVXPHU FRQIXVLRQ LQ FRQQHFWLRQZLWK SODLQWLII¶V FODLP RI YLRODWLRQ RI
WKH UHJLVWHUHG WUDGHPDUN ³7LJHU :RRGV´ LV LQDSSRVLWH EHFDXVH WKH VXUYH\
VXEMHFWV ZHUH VKRZQ RQO\ WKH 5XVK SULQW� ZKLFK GRHV QRW FRQWDLQ WKH
ZRUGV ³7LJHU :RRGV�´
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7KH GLVVHQW VWDWHV WKDW ZH KDYH LQFRUUHFWO\ FKDUDFWHUL]HG SODLQWLII¶V

FODLP� DQG WKDW WKH SODLQWLII LV QRW VHHNLQJ WR SURWHFW DQ\ DQG DOO LPDJHV RI
:RRGV� EXW RQO\ WKH LPDJH ZKLFK DSSHDUV LQ 5XVK¶V SULQW� DQG WKDW WKHUH
LV ³DW WKH YHU\ OHDVW ��� D TXHVWLRQ RI IDFW ��� DV WR ZKHWKHU :RRGV KDV XVHG
WKLV LPDJH DV D WUDGHPDUN����´ :H VWDQG E\ RXU FKDUDFWHUL]DWLRQ RI
SODLQWLII¶V FODLP� 3ODLQWLII¶V ILUVW DPHQGHG FRPSODLQW GRHV QRW DOOHJH WKDW
:RRGV KDV XVHG DQ\ VSHFLILF LPDJH RU OLNHQHVV DV D WUDGHPDUN� 7KHUH LV
QR HYLGHQFH LQ WKH UHFRUG WKDW :RRGV KDV FRQVLVWHQWO\ XVHG DQ\ VSHFLILF
LPDJH RU OLNHQHVV DV D WUDGHPDUN� $V WKH GLVWULFW FRXUW FRUUHFWO\ SRLQWHG
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RXW� DOO RI WKH LPDJHV RI :RRGV ZKLFK ZHUH VXEPLWWHG E\ WKH SODLQWLII LQ

WKH FRXUVH RI WKH VXPPDU\ MXGJPHQW SURFHHGLQJV DUH GLIIHUHQW� 7KH LPDJH

RI :RRGV LQ WKH 1LNH SRVWHU UHIHUUHG WR LQ WKH GLVVHQW LV UHDGLO\

GLVWLQJXLVKDEOH IURP WKH FHQWUDO LPDJH LQ WKH 5XVK SULQW� ,W IHDWXUHV�

DPRQJ RWKHU WKLQJV� D GLIIHUHQW IDFLDO H[SUHVVLRQ� D GLIIHUHQW SRVLWLRQ RI

WKH KDQGV� DQG D GLIIHUHQW SRVLWLRQ RI WKH JROI FOXE� )LQDOO\� ZH QRWH WKDW

WKHUH LV QRW MXVW RQH EXW WKUHH YHU\ GLIIHUHQW LPDJHV RI :RRGV LQ WKH 5XVK

SULQW� RQH VWDQGLQJ DQG VZLQJLQJ D FOXE� DQG WZR FURXFKLQJ��RQH ZLWK

KDQGV RQ WKH EDOO DQG FOXE� DQG WKH RWKHU ZLWK KDQGV RYHU H\HV� 3ODLQWLII

FODLPV WKDW DOO WKUHH YLRODWHG LWV XQUHJLVWHUHG WUDGHPDUN LQ :RRGV¶V

OLNHQHVV DQG LPDJH�
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(7: DUJXHV WKDW WKLV FRXUW DGRSWHG WKH ³DOWHUQDWLYH PHDQV´ WHVW LQ

(OYLV 3UHVOH\ (QWHUSULVHV Y� (OYLVO\ <RXUV� ,QF�� ��� )��G ��� ��WK &LU�
������ 7KLV LV QRW WKH FDVH� (OYLVO\ <RXUV� ,QF� LQYROYHG WKH VDOH RI (OYLV
3UHVOH\ PHPRUDELOLD FRYHUHG E\ SODLQWLII¶V WUDGHPDUNV� 'HIHQGDQW

DVVHUWHG WKH GHIHQVHV RI ODFKHV DQG DFTXLHVFHQFH� 1R )LUVW $PHQGPHQW

LVVXHV ZHUH UDLVHG� 7KLV FRXUW DIILUPHG D SHUPDQHQW LQMXQFWLRQ LVVXHG E\

WKH GLVWULFW FRXUW EXW QDUURZHG LWV VFRSH EHFDXVH ³WKHUH DUH YDULRXV

DFWLYLWLHV WKDW 6KDZ FRXOG HQJDJH LQ WKDW ZRXOG QRW YLRODWH (3(¶V

OHJLWLPDWH WUDGHPDUN DQG SXEOLFLW\ ULJKWV� VXFK DV ZULWLQJ D PDJD]LQH

DUWLFOH RU ERRN DERXW (OYLV 3UHVOH\� RU GHDOLQJ LQ SURSHUO\ OLFHQVHG

SURGXFWV�´ ,G� DW ����
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:H GLVDJUHH ZLWK WKH GLVVHQW¶V VXJJHVWLRQ WKDW WKH UXOH RI 5RJHUV

DQG 0DWWHO LV OLPLWHG WR WLWOHV RI DUWLVWLF ZRUNV� :H EHOLHYH WKDW WKH

SULQFLSOHV LGHQWLILHG LQ WKHVH GHFLVLRQV DUH JHQHUDOO\ DSSOLFDEOH WR DOO FDVHV

LQYROYLQJ OLWHUDU\ RU DUWLVWLF ZRUNV ZKHUH WKH GHIHQGDQW KDV DUWLFXODWHG D

FRORUDEOH FODLP WKDW WKH XVH RI D FHOHEULW\¶V LGHQWLW\ LV SURWHFWHG E\ WKH

)LUVW $PHQGPHQW�

7KH GLVVHQW FRQWHQGV WKDW ZH KDYH RYHUORRNHG WKH FRPPHQW LQ0DWWHO
WKDW WKH UHVXOW LQ 5RJHUV PD\ KDYH EHHQ GLIIHUHQW LI� IRU H[DPSOH� ³D SDLU

RI GDQFLQJ VKRHV KDG EHHQ ODEHOHG *LQJHU DQG )UHG� >EHFDXVH@ D GDQFHU

PLJKW KDYH VXVSHFWHG WKDW 5RJHUV ZDV DVVRFLDWHG ZLWK WKH VKRHV �RU DW
OHDVW RQH RI WKHP�� MXVW DV0LFKDHO -RUGDQ KDV HQGRUVHG1LNH VQHDNHUV WKDW
FODLP WR PDNH \RX IO\ WKURXJK WKH DLU�´ 0DWWHO� ��� )��G DW ���� :H IDLO
WR VHH WKH UHOHYDQFH RI WKLV GLVWLQFWLRQ� EHFDXVH:RRGV¶V LPDJH LQ 5XVK¶V
SULQW LV QRW XVHG WR LGHQWLI\ D SURGXFW�
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7KH GLVVHQW¶V FRQWLQXHG LQVLVWHQFH RQ DSSO\LQJ WKH OLNHOLKRRG RI

FRQIXVLRQ WHVW DSSHDUV XQWHQDEOH LQ OLJKW RI 3DUNV�
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$SSUR[LPDWHO\ KDOI RI WKH VWDWHV KDYH DGRSWHG VRPH IRUP RI WKH
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(7: LV D )ORULGD FRUSRUDWLRQ ZLWK LWV SULQFLSDO SODFH RI EXVLQHVV

LQ &OHYHODQG� 2KLR� %RWK SDUWLHV KDYH DUJXHG WKLV FDVH RQ WKH SUHPLVH
WKDW 2KLR ODZ DSSOLHV WR (7:¶V ULJKW RI SXEOLFLW\ FODLP� 7KXV� WKH FRXUW
ZLOO DSSO\ 2KLR ODZ� 6HH 6XDUH] &RUSRUDWLRQ Y� &%6� ,QF�� 1R� ��������
���� :/ ������ ��WK &LU� $SULO ��� ����� �DSSO\LQJ 2KLR ODZ WR
LQYDVLRQ RI SULYDF\ FODLP ZKHUH 2KLR ZDV SODLQWLII¶V SULQFLSDO SODFH RI
EXVLQHVV��
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,Q ����� WKH ULJKW RI SXEOLFLW\ ZDV FRGLILHG LQ WKH SURYLVLRQV RI

2KLR 5HYLVHG &RGH &KDSWHU ����� +RZHYHU� WKLV OLWLJDWLRQ ZDV
FRPPHQFHGEHIRUH WKH HIIHFWLYH GDWH RI WKH2KLR VWDWXWRU\ SURYLVLRQV� DQG
(7: GRHV QRW LQYRNH WKHP�
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